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State Reports and Taxes 


In the early months of the year, when the number of state 
tax reports required to be filed reach the peak of their vol- 
ume, it is desirable to make every possible verification of 
these filings in order that no important state report or tax 
may be overlooked, with resulting penalties. 


Many of the readers of The Corporation Journal find very 
helpful in this connection the up-to-date calendar of the 
principal state reports filed by corporations which is con- 
tained in each issue under the heading of “Some Important 
Matters.” 

No doubt those who have not recently made use of this 
convenient method of checking the filing of such important 
corporation reports and the payment of the corresponding 
taxes will welcome our calling it to their attention at this 
time, when it may be found most useful. (See pages 91-93.) 
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purpose is to provide, in systematic and convenient form, brief 
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In a case digested in this issue 
(p. 78), trustees of a dissolved 
Arizona corporation petitioned 
the court to instruct them how to 
distribute dividends due upon dis- 
solution to stockholders who could 
not be located. Certain other 
stockholders intervened to claim 
the funds, but the court held dis- 
tribution should be made in ac- 
cordance with a constitutional 
provision for the payment of such 
unclaimed dividends into a state 
school fund until the true owners 
might appear to establish their 
rights. The court assumed that 
when proper claim was made, the 
legislature would provide for an 
appropriation upon application by 
the stockholder to it. 





In two cases, (p. 80) requests 
for the inspection of corporate 
books presented to the Delaware 
and New Jersey courts were denied, 
proper cause for such inspection 
not being presented. 





A corporation which had had no 
corporate existence for many years 
was, nevertheless, permitted to be 
dissolved (p. 81), the court re- 
marking that “even after corporate 
life is extinct, some remains are 
left which must be disposed of in 
orderly fashion.” 





A Florida statute barring an 
unqualified corporation from main- 
taining actions was construed as 
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permitting recovery where quali- 
fication is effected before the final 
decree. (p. 82.) 


In a Missouri case (p. 82), a 
foreign pipe line corporation, al- 
though qualified in that state, was 
found to be so engaged in inter- 
state commerce as not to be sub- 
ject to the jurisdiction of the state 
public service commission. 








A claim of the state of Delaware 
for franchise taxes was disallowed 
under the Federal Bankruptcy Act 
as not having accrued at the time 
of the appointment of the trustee 
(p. 83), while a claim of the state 
of New York for franchise and 
license taxes was disallowed in a 
Delaware court proceeding (p. 86), 
the Delaware court determining 
that under the facts the company 
had not carried on activities in 
New York which could be regarded 
as “doing business” there. 





The Florida Chain Store Tax 
law has been held unconstitu- 
tional in part by a Federal court. 


(p. 87.) 


A Texas franchise tax, paid in 
advance by a corporation which 
went into receivership before the 
period covered by the tax began 
to run, was held not to be recov- 
erable, though paid under protest, 
it being regarded as a voluntary 
payment. (p. 90.) 
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Domestic Corporations 


Arizona. 


Distributive share dividend, upon dissolution, of stockholders who 
cannot be located, held to become property of the state. The Hull 
Copper Company, an Arizona corporation, had been dissolved and 
checks were distributed to stockholders of record covering their 
proportionate interest. Many of these were returned, and at the 
end of thirteen years, the board of directors, as trustees for the 
purpose of closing the affairs of the corporation, had been unable 
to find more than 600 of the stockholders, for which $46,309.20 was 
still held, representing their distributive shares. The trustees insti- 
tuted this action in order that they might be instructed as to the 
proper distribution of this amount and also asking that they be dis- 
charged from their trust. The appellant, the State of Arizona, 
claimed these funds under a statute providing for an escheat to it 
of property owned by a person, who, having no heirs and making 
no devise or bequest of it, “shall be absent for the term of seven 
years, and is not known to exist.” The Arizona Supreme Court 
decided that this statute had no application, as it related only to 
non-residents, for the words “shall be absent” implied a residence 
in the state. It had been established that all Arizona resident stock- 
holders had been found and received their dividends. “Since the 
property in question was personal in its character, it would ordi- 
narily follow the residence of the owner, and an escheat proceeding 
in this state would not lie,” said the court. 


Certain stockholders who had already been paid their distributive 
shares, also appeared, demurring to the State’s answer, and alleging 
that the money remaining belonged proportionately to the stock- 
holders who had already received a share of the assets, on the theory 
that the stockholders not found never had any existence. The court 
rejected this claim also, saying: “We are of the opinion that in 
this proceeding, at least, the stock book of the corporation was 
prima facie evidence of the existence of the stockholders named 
therein and of their interest in the corporation, and that the burden 
was upon anybody denying their existence to overcome that pre- 
sumption by appropriate proof,” and that “there is not sufficient 
evidence to sustain the finding of the trial court that the more than 
six hundred of such stockholders were not actually the owners 
thereof when the stock was issued, and such finding being necessary 
to authorize the distribution of their share of the corporate assets 
to the other stockholders, the judgment of the trial court for such 
distribution cannot be sustained.” 


“What, then shall be done with this property?” was asked by the 


court. “We think that this question is answered by a reference to 
the provisions of Section 8, Article XI, of our Constitution.” This 











Colorado. 
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section contains a provision for the payment into a state school fund 
of all unclaimed shares and dividends of any corporation incorpo- 
rated under the laws of Arizona. In permitting the State to reach 
the funds in question, the court commented upon the constitutional 
provision as follows: “It is not necessary by the terms of the Con- 
stitution that it appear that the true owner of such property is dead, 
or whether or not he has left here. It is sufficient to show that the 
shares and dividends have been unclaimed for such a time as would 
indicate that they probably will not be claimed. Under such cir- 
cumstances we think the state has the right to bring an appropriate 
action in equity against the trustee who may hold such shares and 
dividends and recover the same for the use of the permanent state 
school fund, in which case the state will hold the money, unless and 
until the true owner appears, in which case, when he establishes his 
right thereto, following the presumption of law that the legislature 
will do justice to all, we must assume that a proper appropriation 
for the relief of such person will be made on application to that 
body.” In the Matter of Hull Copper Company; The State of Arizona, 
appellant, v. Robert E. Tally, Trustee, et al., appellees, decided Octo- 
ber 21, 1935. Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 145144; 50 P. (2d) 560. Arthur T. LaPrade, 
Attorney General, and Charles L. Strouss, Assistant Attorney Gen- 
eral, of Phoenix, and John L. Sullivan, Attorney General, and Wal- 
lace W. Clark, Assistant Attorney General, of Phoenix, for appellant. 
Howard Cornick and Alfred B. Carr of Prescott, for appellees. 


Stockholder of common stock, received as a bonus upon purchase 
of preferred stock, held liable to extent of par value of bonus stock. 
The plaintiff in error, Frink, had been sued by defendant in error on 
his statutory liability as a stockholder of unpaid stock of the Zott 
Laundry Company. Plaintiff had paid $10,000 for 100 shares of 
preferred stock and, in accordance with the practice of the company, 
had received 100 shares of common stock as a bonus. It is on these 
100 shares of common stock, with a par value of $100 each, that 
Frink was sought to be held liable “to the extent of the unpaid por- 
tion of his stock,” under the statute providing for such liability. 
His counsel contended that he made no contract to pay anything 
for this common stock, there was no evidence of its value and there- 
fore there was no basis on which “the unpaid portion of his stock,” 
if any, could be determined; hence there could be no recovery. The 
court reached an opposite conclusion, saying that the liability is 
statutory, arbitrary, and definite and that the par value of the stock 
was to be regarded as the measure of value contemplated by the 
Legislature. Credit was allowed to the extent which payments had 
been made by plaintiff in error to other creditors. Frink v. Carman 
Distributing Company, 48 P. (2d) 805. Philip Hornbein, A. X. Erick- 
son and Emory L. O’Connell, of Denver, for plaintiff in error. Davis 
& Wallbank, of Denver, for defendant in error. 
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Delaware. 


Court of Chancery will deny petition to inspect books where in- 
8 on is not pertinent to subject matter before the court. Com- 
plainant for herself and other holders of trust certificates issued by 
defendant trust company filed a petition to permit the inspection of 
that defendant’s books and records in order to learn the names and 
addresses of the holders of similar trust certificates. The petition 
was filed in an action pending in the Court of Chancery for New 
Castle County in which complainant sought to remove defendant 
trust company as trustee on the ground of alleged fraud and breach 
of trust. 

The court, in denying the petition, did so on the ground that such 
inspection was unrelated to the subject matter before it, as the se- 
curing of the names and addresses by the complainant “can be of 
aid neither to herself in establishing the truth of her bill’s allegations 
nor to the court in arriving at its final disposition of the cause.” 
“This court has no jurisdiction to order an inspection by a stock- 
holder of corporate books and records as a matter of primary and 
independent relief. Mandamus at law is the appropriate remedy in 
such case. Harden et al. v. Eastern States Public Service Co., 14 Del. 
Ch. 156, 122 A. 705. When, however, books, papers and documents 
in the possession of an adversary are material to a party’s side of 
the issues in a pending cause, there is ample power in the Court of 
Chancery to order their production and inspection. Such produc- 
tion is ordered only as incidental to an existing cause and as an aid 
to a party in sustaining his side of controverted issues, whether on 
the side of the complainant to support his bill or on the side of the 
defendant to sustain his defense. This being the extent of the 
court’s power to order the production and inspection of books, etc., 
it is obvious that the production sought must be of such documents 
as are relevant to the issues drawn before the court. Now what 
allegation is there in the pending bill to which the list asked for 
can be of any possible relevancy? Tested by the allegations of the 
bill, it is of no material moment to the complainant who sues in a 
representative capacity to know who the others are that are in the 
same situation as herself. Let them be few or numerous, their 
identities and residences as they may, the right of the complainant 
to proceed with her bill and the granting of relief prayed for, can be 
in no wise affected thereby.” Caroline Parrish v. Commonwealth 
Trust Company and Petroleum Properties, Inc., decided November 21, 
1935, Court of Chancery, New Castle County. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 147298. 
William Prickett for the petitioner, complainant. Henry R. Isaacs 
for defendant Commonwealth Trust Company. 


New Jersey. 


ion of books denied. An application for a writ of man- 
damus by a stockholder to compel a corporation to permit an exam- 
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ination of its books, so that he might determine the value of his 
family’s stock interest in the corporation, was denied, the court 
observing: “It is the settled law of this state that the power to 
order an inspection of the books of a corporation is so great, and 
its exercise may have such ruinous consequences, that it will be 
ordered only when ‘a case is presented which indicates not only a 
bona fide desire to safeguard the interests of all stockholders but a 
probability that the interests of all will be served by the proposed 
investigation.’” Fulle v. White Metal Mfg. Co. et al., 180 A. 231. 
Lum, Tamblyn & Fairlie and William A. Wachenfeld of Newark, 
for relator. Pitney, Hardin & Skinner of Newark, for respondents. 
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New York. 


Dissolution under Section 71 of General Corporation Law of a 
corporation which has ceased to exist by limitation. The Mechanic- 
ville & Fort Edward Railroad Company was organized under stat- 
utes which provided that its corporate existence was to cease if it 
failed to finish its road and put it in operation in ten years from 
the time of filing its articles of association. This the company had 
failed to do. “The question then arises whether an action may be 
maintained under the provisions of Section 71 of the General Corpo- 
ration Law to procure a judgment ‘dissolving’ a corporation which 
is even then without corporate existence. We think that the Legis- 
lature so intended. We are not now concerned with legal dialectics 
but with practical administration of law. Even after corporate life 
is extinct, some remains are left which must be disposed of in orderly 
fashion. The property which belonged to the corporation is not 
forfeited to the state. As in case of corporate dissolution by decree 
of the court, the property must be used for the payment of debts, 
and if there is a surplus, it should be divided among the stockhold- 
ers. We may assume that the Legislature intended that no other 
disposition should be made of the property and that some person 
duly appointed for that purpose by the court should have capacity 
to sue for property wrongfully withheld. Thus a judgment of disso- 
lution and the appointment of a receiver of a corporation is not 
inconsistent with the view that even before dissolution of the corpo- 
ration by judicial decree, both corporate right to exist and corporate 
powers had ceased. Indeed, resort to the provisions of Section 71 
is the orderly method of administering the affairs of the corporation 
after corporate life and powers are extinguished, and it seems plain 
that the Legislature so intended.” Delaware & Hudson Co. v. 
Mechanicville & Fort Edward Railroad Company et al., 268 N. Y. 394, 
197 N. E. 325. Robert E. Whalen of Albany, for appellant. Joseph 
Rosch of Albany, for respondent. 
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Foreign Corporations 


Florida. 


Statute barring unqualified foreign corporation from maintaining 
action construed to permit recovery where corporation qualified 
before final decree. Appellee, a Maryland corporation obtained a 
deficiency decree under a foreclosure of a chattel mortgage. Appel- 
lant asked that the suit be abated on the ground that the corporation 
had not, at the time of filing its complaint, qualified to do business 
in Florida and that it is provided by statute that no action shall be 
“maintained or recovery had in any of the courts” of Florida by any 
foreign corporation until it qualifies to transact business. The com- 
pany, had, however, qualified after the complaint was filed and be- 
fore the final decree. The court, in refusing to dismiss the suit, 
said: “It will be observed that the statute inhibits the maintenance 
of any action or suit. It makes no reference to the institution of 
one. The rule generally approved is that where the statute merely 
forbids the maintenance of a suit by a foreign corporation, it is not 
prohibited from instituting one; but if challenged, further action on 
it is stayed or it becomes dormant pending the corporation’s com- 
pliance with the law. In the case at bar appellee had not qualified 
at the time suit was instituted but did so during the progress of 
the suit and prior to final decree. This was sufficient.” Burton v. 
Oliver Farm Equipment Sales Company, Florida Supreme Court; de- 
cided October 4, 1935. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 144098; 163 So. 468. F. R. Hocker 
of Ocala, for appellant. C. A. Savage, Jr. of Ocala, for appellee. 


Mi : 


Foreign pipe line corporation, licensed to do business in Missouri, 
may, nevertheless, be engaged in interstate commerce and not be 
subject to jurisdiction of state public service commission. Appel- 
lant was a Delaware corporation engaged in producing, gathering 
and selling natural gas, produced and gathered in Texas, Oklahoma 
and Kansas, and transported by it through its pipe lines into Mis- 
souri, where number of distributing companies, all owned and con- 
trolled by the same parent company controlling appellant, transmitted 
the natural gas to consumers within the state. The respondent 
commission sought to establish that appellant was selling industrial 
gas to industries located within the state, and that the distributing 
companies were appellant’s agent for that purpose. 

Certain contracts entered into by the distributing companies with 
consumers were first submitted to appellant for approval. However, 
after the product left the mains of appellant, it had no further con- 
trol over it. The court found nothing in the evidence to show an 
intent on the part of the appellant to retain title after delivery to the 
distributing companies and also observed it was significant that 
appellant had no franchise with the various cities to deliver gas to 
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industries. It was held that there was no substantial evidence to 
sustain the finding of the Commission that appellant was selling 
gas to industries through the distributing companies as its agents. 

The court also held that the delivery of gas by a pipe line orig- 
inating in another state to the distributing companies, or direct to 
customers within the state under appellant’s contracts with such 
customers, was interstate commerce, and that such activities did 
not subject appellant to the jurisdiction of the respondent commis- 
sion. This finding, the court indicated, was not affected by the fact 
that appellant was a foreign corporation which was licensed to do 
business in Missouri, or because it had secured a permit from the 
commission to lay pipe lines in the state and had, further, availed 
itself of the exercise of the power of eminent domain. (There was 
a dissenting opinion, in which the Chief Justice concurred.) State 
ex rel. Cities Service Gas Co. v. Public Service Commission et al., 85 
S. W. (2d) 890. Jas. W. Finley and R. E. Cullison of Bartlesville, 
Oklahoma, and Charles H. Mayer of St. Joseph, (Mayer, Conkling 
& Sprague of St. Joseph, of counsel) for appellant. Sam O. Hargus 
and D. D. McDonald, General Counsel, of Jefferson City and James 
P. Boyd, Assistant Counsel, of Paris, for respondent. Jones, Hocker, 
Sullivan, Gladney & Reeder of St. Louis, amici curiae. 
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Taxation 


Delaware. 


Franchise tax, not due at time of appointment of trustee, held not 
provable as a claim under section 64a, Bankruptcy Act. The appel- 
lant State of Delaware sought to establish its claims, under section 
64a of the Bankruptcy Act, for franchise taxes for the year 1932, 
which were payable April 1, 1933, and for the year 1933, which were 
payable April 1, 1934, the corporation for which appellee is trustee 
having been adjudicated a bankrupt on April 19, 1932. These 
claims had been disallowed by the lower court. In affirming this 
action, the Circuit Court of Appeals, Second Circuit, held that al- 
though the corporation had been in existence under its Delaware 
franchise during 1932 up to April 19th, the franchise tax for that 
year was not determined or due on this date, as, under the Dela- 
ware law, the franchise tax was to be computed upon the basis of 
reports to be filed on January 1, 1933 and January 1, 1934, showing 
the capital structure in 1932 and 1933 respectively. “When it did 
become due and owing from the corporation,” said the court, “the 
title to the property the appellant now seeks to subject to its pay- 
ment had long since ceased to be in the corporation, but was in the 
trustee in bankruptcy who had nothing to do with the corporate 
franchise. It was not an obligation of the bankrupt when the trus- 
tee took title to the property, nor did it later become an obligation 
incurred by the trustee.” “We therefore conclude that the claim 
for the 1932 tax was properly expunged because not provable. A 
fortiori, the claim for the 1933 tax must be treated the same way, 
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The general day-to-day newspaper 
reporters’ stories of the doings of 
Congress are enough for the average 
citizen. But if there is one subject 
of proposed or possible legislation 
that directly affects your business 
or professional interests, you need 
the Congressional Service of The 
Corporation Trust Company to keep 
you really informed of its progress 
and position in the legislative mill. 

The Congressional Service does 
not merely report news to you on 
the subject that interests you; nor 
does it only sift such news out from 
the mass of congressional activities 
and give you specialized, detailed 
reports. In a loose leaf binder, pre- 
pared and forwarded at the begin- 
ning of your subscription, this Service 
gives you a clear, starting picture of 
the status at that moment of any 
proposed legislation on your subject 
—bills, if any, remaining over from 
the previous session, and where they 
stand—and then, into that picture of 
the situation every later development 
is pieced by the Service reports, so 
that you have a complete, detailed 
grasp of the situation at every mo- 
ment. 


Learn about this 
Service today E 


Study the list on the right of possible 
legislative subjects. Pick out those in 
which you are interested, then write or 
telephone the nearest office of The Cor- 
poration Trust Company (see list on 
page 76) for the exact cost of having 
those subjects covered for you. 
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for no part of that taxable period had run before the petition in 
bankruptcy was filed and in other respects it stands the same.” 
In re International Match Corporation,* 79 F. (2d) 203. Peaslee & 
Brigham of New York City (Martin A. Meyer, Jr. and Ralph G. 
Albrecht of New York City, of counsel), for the State of Delaware. 
Rosenberg, Goldmark & Colin, of New York City (George K. Hour- 
wich of New York City, of counsel), for appellee. 


*Full text is printed in The Delaware Corporation Tax Service, page 203. 


Claim by New York State for franchise and license taxes disal- 
lowed in proceeding in Delaware court on ground that corporation 
was not “doing business” in New York. Receivers in insolvency 
were appointed for defendant, a Delaware company, in an action 
in the Delaware Court of Chancery and the State of New York 
filed a claim for franchise and license taxes, although defendant 
company had never been qualified in that state. The court said: 
“It is conceded that the claim has no basis of merit unless it be shown 
that the corporation did business in New York during the years 
covered by the claim.” It then queried: “Was this corporation 
engaged in doing business in New York?” The facts were that the 
corporation’s business interests were in the utility field and that it 
had large holdings of stocks in utility holding companies. It had office 
space, together with other companies, in a suite in New York City, 
for which it paid a portion of the rental. It held no lease and had 
no office furniture. Its books of account were kept in this office. 
They were practically a control record of the company’s interests 
in other states. It maintained a bank account in New York City, 
but owned no real estate or tangible personal property in New York. 
Reference was made by the court to the case of People ex rel. Manila 
El. R. R. & Light Corp. v. Knapp, 229 N. Y. 502, 128 N. E. 892, in 
which the facts were similar to those in this case. “If it be said 
that the making in New York of a few relatively minor investments 
by this corporation in stock exchange securities is a feature that was 
absent in the Manila Electric case, and that therefore the two cases 
are distinguishable, the answer is that the making of investments in 
such securities is not the doing of business within the meaning of 
the New York taxing statute. People ex rel. Merrill v. Gilchrist, 212 
App. Div. 763, 210 N. Y. S. 385. The principal business of the de- 
fendant was not that of buying and selling securities. Neither is it 
sufficient to argue that if the corporation is not shown to have been 
doing business elsewhere, it must have done business in New York 
where it had an office as shown by its letterheads. People ex rel. 
Manila El. R. R. & Light Corp. v. Knapp, supra. 1 conclude that by 
the test laid down by the courts of New York itself this corporation 
did not do business in that state within the meaning of the New 
York tax law at any time since its incorporation.” Elsner v. United 
American Utilities, Inc., 180 A. 589. Edward J. Grogan, Jr., Assistant 
Attorney General, of Albany, N. Y., for the State of New York. 
Clarence. A. Southerland (of Ward & Gray) of Wilmington and 
Irwin L. Tappen of New York City, for receivers. 
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Florida. 


The Florida Chain Store Tax is held unconstitutional in part by 
the United States District Court. This suit was brought against 
the State Comptroller in the United States District Court, Northern 
District of Florida, attacking the constitutionality of Senate Bill 
No. 724, Acts 1935. Section 4 of the act imposes a tax equal to the 
amount due under the provisions of Subdivision A and the amount 
due under Subdivision B. 

Subdivision A 


Class Number of Stores Amount of Tax 
1 store 
2 or 3 stores 
4 to 6 stores 
7 to 10 stores 
11 to 15 stores 
more than 15 stores 


Subdivision B 
Number of Stores Amount of Tax 
1 store ¥Y% of 1% gross receipts 
2 or 3 stores 1% of gross receipts 
4 to 6 stores 2% of gross receipts 
7 to 10 stores 3% of gross receipts 
11 to 15 stores 4% of gross receipts 
more than 15 stores 5% of gross receipts 

Section 4 further provides that: “If the tax in subdivision ‘B’ 
of this section be, for any reason, held invalid and inoperative, then 
the taxes in each of the six classes of stores enumerated in subdivi- 
sion ‘A’ of this section shall be twice the amount set forth in said 
schedule ‘A,’ in lieu of the rates therein prescribed.” 

The court said: “It is unnecessary to discuss subdivision B of 
section 4 of the act, because the decision in Stewart Dry Goods Co. 
v. Lewis, 55 S. Ct. 525, 79 L. Ed. —, decided March 11, 1935, by the 
Supreme Court of the United States, fully sustains the contention 
of plaintiffs that subdivision B of section 4 of the act is so arbitrary, 
unreasonable, and discriminatory that it denies to these plaintiffs 
equal protection of the law guaranteed by the Fourteenth Amend- 
ment of the United States Constitution.” Further, that “Subdivi- 
sions A and B of the section of the act are not dependent the one on 
the other or so connected together in meaning that it cannot be 
presumed that the Legislature would have passed the one without 
the other; on the contrary, the paragraph contained in section 4 
providing for twice the amount set forth in subdivision A in the 
event subdivision B be held invalid and inoperative, and section 18, 
the Saving Clause, are conclusive of the intention of the law making 
body.” “Having held that the title of the act is sufficient and that 
subdivision A of section 4 is complete in itself and capable of being 
executed in accordance with the apparent legislative intent, we have 
reached the conclusion that said subdivision of the section is not 
unreasonable and discriminatory, nor does it deny to these plaintiffs 
equal protection of the law as guaranteed by the Fourteenth Amend- 
ment of the Constitution.” “For the reason stated the act is sus- 
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tained, with the exception of subdivision B of section 4.” Lane Drug 
Stores Inc. et al. v. Lee, Comptroller of Florida, et al.; Winn & Lovett 
Grocery Co. v. Lee, Comptroller, et al.,* 11 Fed. Supp. 672. Thos. B. 
Adams (H. P. Adair and Knight, Adair, Cooper & Osborne, of coun- 
sel) of Jacksonville, for plaintiffs Lane Drug Stores and others. 
Marks, Marks, Holt, Gray & Yates, of Jacksonville, for plaintiff 
Grocery Company. Cary D. Landis, Attorney General of Florida, 
and J. V. Keen and H. E. Carter, Assistant Attorneys General 
(Philip D. Beall, of Pensacola, and Henry C. Tillman, of Tampa, 
of counsel) for defendants. 


Note: Recent cases decided by the Florida Supreme Court 
holding that Subdivision A and Class 1 of Subdivision B are valid 
and that the Class 1 rate is to be applied to the gross receipts of all 
stores, (Classes 2 to 6 of Subdivision B, inclusive, being held in- 
valid), are: State ex rel. Lane Drug Stores, Inc. v. Simpson, decided 
November 26, 1935 and State ex rel. Adams et al. v. Lee, decided No- 
vember 27, 1935. (The full texts of these opinions are printed in 
The Corporation Tax Service, Florida volume, pages 583-115 and 
583-105, respectively.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Florida volume, page 583-93. 


North Carolina. 


Receiver continuing business; liability of corporation for franchise 
tax. In these proceedings it appeared that a North Carolina corpo- 
ration engaged in manufacturing and selling wagons had been 
placed in the hands of a receiver in 1931, and that the receiver had, 
under the orders of the superior court, continued the business dur- 
ing the years 1931, 1932, and 1933, and was still so engaged at the 
time of this action. It further appeared that the receiver had set- 
tled a large part of the corporation’s liabilities and was of the opin- 
ion that if allowed to continue he might be able to pay dividends 
to the stockholders. Two questions are presented upon this appeal: 
(1) Is a domestic corporation doing business for profit, liable for an 
annual franchise tax, after appointment by a court of a receiver, and 
prior to its dissolution, where the receiver under order of the court 
continues the business of the corporation? (2) If so, is it the duty 
of the receiver, who has in his possession all the assets of the corpo- 
ration, to pay such franchise tax out of such assets, as an expense 
of the receivership? The Supreme Court of North Carolina, answers 
both questions in the affirmative, holding the tax properly assessed 
and says that “By the express terms of the statute, the corporation 
is liable for the annual franchise tax for each year during which it 
enjoys the privilege of the continuance of its charter. It is immate- 
rial whether or not the corporation exercises its privilege of doing 
or carrying on the business authorized by its charter or certificate of 
incorporation ; it is liable so long as it enjoys the privilege granted 
by the state, of ‘being’ a corporation. When it surrenders or for- 
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feits this right, it ceases to be liable for the tax.” Stagg et al. v. 
George E. Nissen Co., Inc.,* 180 S. E. 658. Parrish Deal, of 
Winston-Salem, for receiver. A. A. F. Seawell, Atty. Gen., and 
T. W. Bruton, Asst. Atty. Gen., for Commissioner of Revenue. 


* The full text of this opinion is printed in The Corporation Tax Service, 
North Carolina volume, page 1539. 


Oklahoma. 


Intangibles owned by a foreign corporation, not employed in busi- 
ness transacted in Oklahoma, do not acquire a “business situs” so as 
to be assignable to the state for license tax purposes. Plaintiff for- 
eign corporation resisted the imposition of an additional corporation 
license tax, based upon the allocation to Oklahoma by defendant 
commission of cash and intangible personal property which plain- 
tiff, in its return, had allocated to states other than Oklahoma, for 
the reason that they were held without the state and were not 
acquired as a result of business done and were not used in the busi- 
ness transacted by plaintiff in Oklahoma. Defendant had given 
them a taxable situs in Oklahoma on the ground that plaintiff’s 
“only substantial place of business” was located in Tulsa, Oklahoma, 
all of its stockholders resided in the state and all of its business was 
transacted there. The court, in rendering judgment for the plain- 
tiff, said: “There is no evidence that these intangibles which are 
sought to be taxed here were ever within the boundaries of this 
state. It is true that they were under the absolute control of the 
directors and officers of the plaintiff corporation who resided in this 
state, but that alone is not sufficient to create a ‘business situs’ in this 
state of these properties so as to render them taxable here.” “Con- 
trol of the intangible property is a factor to be considered, but such 
control must be so exercised that the intangible property is actually 
used or employed by the non-resident corporation in its business 
transacted in this state. There is evidence that these stocks, bonds, 
etc., were never used in the business of plaintiff transacted in this 
state. It is true that the evidence also discloses that the plaintiff 
did not transact business at any other place, but it is not inconceiv- 
able that at the time the plaintiff received its charter from the state 
of Delaware, or at least before it was licensed to do business in this 
state, it invested a part of its capital stock in the intangible prop- 
erties which are sought to be taxed here and held them thereafter 
as an investment. There is no evidence that plaintiff purchased 
and held these properties in foreign states for the purpose of evad- 
ing the tax laws of this state, and we cannot presume that it did so.” 
Chestnut Securities Co. v. Oklahoma Tax Commission et al.,* 48 P. 
(2d) 817. C. W. Talbot of Tulsa, for plaintiff in error. C. W. King 
of Oklahoma City for defendant in error Oklahoma Tax Commis- 
sion. A. L. Herr of Oklahoma City, for all other defendants in 
error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma volume, page 1367. 
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Oregon. 


Offset inst excise tax allowed on basis of personal property 
taxes “paid,” rather than as “accrued,” during preceding year. An 
offset against the excise tax was permitted by Section 69-1306, Ore- 
gon Code, 1930, to each corporation “in the amount of taxes paid 
by it upon its personal property located in this state.” Plaintiff 
company claimed an offset to the extent of personal property taxes 
paid during its fiscal year, while the commission contended the offset 
should be allowed only to the extent that personal property taxes 
had accrued during the fiscal year. The court remarked: “We find 
no ambiguity in the language of said section 69-1306, supra. By 
following its plain mandate, all taxpayers, subject to the provisions 
of the act, are placed upon a plane of equality. Those who are 
merely listed upon the tax roll, but who are not taxpayers in the 
sense that they have not paid their taxes, are not able to claim an 
offset because of a tax that they have not paid. All those, who 
have paid said personal property tax, may claim the same as an 
offset.” A refund of an excess amount paid upon an “accrued” tax 
basis was therefore directed. Northwestern Ice & Cold Storage Co. 
v. Galloway et al.,* 49 P. (2d) 359. Maurice W. Seitz of Portland, 
for appellant. Willis S. Moore, Asst. Attorney General, and Carl E. 
Davidson, of Salem (I. H. Van Winkle, Attorney General, on the 
brief), for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Oregon volume, page 1 







Texas. 





Franchise tax, paid in advance, under protest, by a foreign cor- 
poration which became insolvent before the period covered by the 
payment began, held a voluntary payment which may not be re- 
covered. Appellant foreign corporation made payment to the Sec- 
retary of State of Texas of its franchise tax for the year beginning 
May 1, 1932, which it seeks to recover. Payment was made prior 
to March 14, 1932, and between the date of payment and May 1 
of that year the company was placed in involuntary receivership in 
its home state and ceased to do business in Texas. The tax was 
paid under written protest as follows: “For the reason, among 
others, the franchise tax is unjust, discriminatory and unconstitu- 
tional.” A judgment in favor of the Secretary of State had been 
rendered in another suit involving all the issues raised by appellant 
in its written protest and appellant was held to be bound thereby. 
Appellant now sought to offer additional reasons as to why it had 
made payment of the tax under protest, but the court held these 
could not be established, as the statute required that “the issues 
to be determined in such suit shall be only those arising out of the 
grounds or reasons set forth in such written protest as originally 
filed.” “On the other hand, and since the suit is one against the 
state, the franchise tax must be held to have been voluntarily paid. 
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The tax was legal when paid, and although paid before due, it was 
in contemplation of doing business in Texas for the tax period. 
The Secretary of State could not and did not know that appellant 
had become insolvent and had been placed in the hands of a receiver 
when the tax was due. Appellant did not furnish this information 
or demand a return of the tax, although it became insolvent before 
the beginning of the tax period; and did not inform the Secretary 
of State that it would not and could not do business in Texas during 
the period for which the tax was paid. Under such agreed facts 
the franchise tax was voluntarily paid, and, as a matter of law, it cannot 
be recovered from the state.” Producers’ & Refiners’ Corporation 
of Texas v. Heath, Secretary of State, et al.,.* 81 S. W. (2d) 533. 
John W. Martin of Houston, for appellant. James V. Allred, Attor- 


ney General, and Sidney Benbow, Assistant Attorney General, for 
appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas volume, page 1527 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The 
Corporation Trust Company. 

McLellan Stores Company Wellington Mills, Inc. 
National Paper and Type Co. Holly Sugar Corporation 
Benjamin Moore & Company Pocono Hotels Corporation 
Rockaway Pacific Corporation Reserve Petroleum Company 
Ridder Brothers, Incorporated Darby Petroleum Corporation 
The Broad-Exchange Company Coastal Extension Corporation 
American Gas and Power Company Nassau Management Corporation 

The Standard Commercial Tobacco Co., Inc. 

Cone Export and Commission Company 


Some Important Matters for 
January and February 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained by The 
Corporation Trust Company System sends timely notice to attorneys for subscrib- 
ing corporations of report and tax matters requiring attention from time to 
time, furnishing information regarding forms, practices and rulings. 
AtaBAMA—Annual Application for Permit to do Business due on or 

before February 1—Domestic and Foreign Corporations. 
AtasKkKa—Annual Report due within 60 days from January 1.—Do- 
mestic and Foreign Corporations. 
ArKANSAS—Franchise Tax Report due on or before March 1.—Do- 
mestic and Foreign Corporations. 
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CaLirornia—Quarterly Retail Sales Tax Return and Payment due 

on or before January 15.—Domestic and Foreign Corporations. 

Return of Information at the source and Return of Tax With- 

held at source due on or before February 15.—Domestic and 
Foreign Corporations. 

Connecticut—Annual Report due on or before February 15 (if cor- 
poration was organized or qualified between January 1 and June 
30).—Domestic and Foreign Corporations. 

DeLtawareE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District or Cotumpra—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 

DoMINION oF CanaDa—Return of Information at the source due on 
or before February 29.—Domestic and Foreign Corporations. 

Ittrnors—Annual Report due between January 15 and February 29.— 
Domestic and Foreign Corporations. 

Inp1iaNA—Quarterly Gross Income Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Annual Report and License Fee of foreign finance companies 
due February 1—Foreign Corporations engaged in the business 
of financing sales. 

Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 

lowa—Quarterly Retail Sales Tax Return and Payment due on or before 
January 20.—Domestic and Foreign Corporations. 

Kansas—Return of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 

Kentucky—Annual Report due on or before February 1—Domestic 
and Foreign Corporations. 

Lovuistana—Annual Report due on or before February 1.—Domestic 
Corporations. 

Capital Stock Statement due on or before March 1.—Foreign 
Corporations. 

Matne—Annual License Fee due on or before March 1.—Foreign 
Corporations. 

Massacuusetts—Return of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Minnesota—Annual Report due between January 1 and April 1.— 
Foreign Corporations. 

Missourr—Return of Information at the Source due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 

Montana—Annual Report of Capital employed due between January 
1 and March 1.—Foreign Corporations qualified after February 
27, 1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1—Domestic and 
Foreign Corporations. 
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New Jersey—Annual Franchise Tax Return due on or before the first 
Tuesday in February.—Domestic Corporations. 

New Yorx—Annual Franchise Tax Report of Real Estate and Hold- 
ing Corporations due between January 1 and March 1.—Do- 
mestic and Foreign Real Estate and Holding Corporations. 
Forms 41 C. T. and 42 C. T., Article 9 of the Tax Law. 

Norta Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before January 20.—Domestic and Foreign Corporations. 

Oxn1o—Report to Industrial Commission due during January.—Do- 
mestic and Foreign Corporations employing three or more per- 
sons in Ohio. 

OxtaHomMa—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Orecon—Return of Information at the source due on or before Feb- 
ruary 15.—Domestic and Foreign Corporations. 

Ruope IsLtanp—Annual Report due during February.—Domestic and 
Foreign Corporations. 

Corporation Tax Return due on or before March 1.—Domestic 
and Foreign Corporations. 

SoutH Carotina—Annual Statement due on or before January 31.— 
Foreign Corporations. 

Annual License Tax Report due during February —Domestic 
and Foreign Corporations. 

South Daxota—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 

TENNESSEE—Annual Privilege (Franchise) Tax Report due on or be- 
fore March 1.—Domestic and Foreign Corporations. 

Unttep States—Return of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Utan—Return of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 

Vermont—Return of Information at the source due on or before Feb- 
ruary 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Cor- 
porations. 

Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Vircin1ta—Annual Registration Fee due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1—Domestic 
Corporations. 

West Vircin1ta—Quarterly Gross Sales Tax Return and Payment due 

on or before January 30.—Domestic and Foreign Corporations. 
Return of Information at the source due on or before Febru- 
ary 15.—Domestic and Foreign Corporations. 


CxO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplemental pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
ashington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, and of the Supreme Court of New Mexico in Silva v. Crombie & Co. 
—two decisions of great significance to attorneys of corporations qualified in one 

or more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 
the statuto ae procedure and costs of incorporation, completely re- 
vised to reflect the changes made by the amendments of 1935. 


New Deal Laws of Importance to Corporations. Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Exchange Act of 1934; 
and complete text of the amendments approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 

ment approved June 18, 1934 to the original amendment to the 

cy Act approved June 7, 1934 (and published in our pamphlet New Deal 

Laws described above); second, two examples of voluntary petitions for reorganiza- 

tion under the new provisions; and third, two examples of petitions under the new 
provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 

Jy. 


corporations of our own A sixteen-page pamphlet for both laymen and 
lawyers. 


Special Report. The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations 
with the handling by untrained corporate representatives of such matters as service 
of process, notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 
198-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doin 
business.” The digests are arranged by state, but a Table of Cases and a Topica 
Index makes them accessible also by either case name or topic. There is a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation 
in the hands of business employes or others not trained in the matters involved. 

When Corporations Cross the Line. A simple explanation of the rea- 


sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


Questionnaire on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a corporation should 


be qualified. The questions are those which will usually bring out the points 
necessary to be considered. 
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THE TAX RESEARCH FOUNDATION 


announces 


e New Sixth Editione 


TAX SYSTEMS of the WORLD 


A Year Book of Legislative and Statistical Information Including 
All the States of the United States 


Prepared Under the Direction of the New York State Tax 


Commission with 


e Collaboration of Three Hundred 


Authorities and Specialists in this Country and Abroad 


Is there a Sales Tax in Alabama? 
able Corporation Taxes? 


What State has the most favor- 
Are Chain Stores taxed in Iowa? What 


taxes are levied on Corporations in Great Britain? 


You will find the answers to thousands of pivotal tax 
a moment’s notice in TAX SYSTEMS OF THE W 


uestions at 
RLD. In 


quick-finding chart and table it tells you what is taxed, how it is 
taxed, the tax rate, and other essential data for each jurisdiction. 


Its major divisions include: Charts of all 
the Important Tax Systems of the World; 
Special Tax Charts for Public Utilities, 
Banks, Real Estate, Insurance, etc.; Com- 
parative Charts of State Taxes on Inher- 
itances, Estates and Gifts, Sales, Chain 
Stores, etc.; Comparative Charts of Tax 
Systems of Principal Countries; Constitu- 
tional, Statutory, and Treaty Restrictions 
on Taxing Power; Tax Statistics for all 
Principal Countries. 


Authoritative—Up-to-the-Minute 


Each section, chart, or table was prepared 
by a recognized tax authority. The infor- 
mation and data presented is right to the 
minute, including as it does all new tax 
laws and changes enacted by Congress and 
the various State legislature up to press 
time. Everyone concerned with taxes and 
taxation will find TAX SYSTEMS OF 
THE WORLD invaluable for ready refer- 
ence or careful study. 


“A mine of exceedingly val- 


uable information 
sour i. 
“Most complete”—Kentucky. 


“Just what is needed in our 
—— changing tax field” 
—lIowa. 

“The standard work in the 


field of taxation” —I/linois. 


“One of the most compre- 
hensive contributions to 
tax data I ha 
Utah. 


“Invaluable” — District of 
Columbia. 

“Fills a crying need”—Caii- 
fornia. 

“A paler comprehensive 
and reliable source of in- 
formation”—New York. 

“The outstanding summary 
of legislative ad statist 
cal information on tax 
matters” —I/linois. 


366 Pages, 12 x 15 Inches, Fabrikoid Binding, Gold Stamped, Price $15.00 


Published for the Foundation by 


Gorrie Te | 


= LEAP cones Ics DIVISION 


205 West Monroe Street, Chicago, Illinois 
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MEETING A NEED OF THE 


If am attorney has all the 
papers ready for the incor- 
poration of a company, or for 
its qualification as a foreign 
corporation, no matter in 
what state or territory of the 
United States, or what prov- 
ince of Canada, we will take 
them at that point, and see 
that every necessary step is 
performed—papers filed, cop- 
ies recorded, publication of 
notices as may be required 
in the state, statutory office 
established and thereafter 
maintained; in case of new 
companies, incorporators fur- 
nished, their meeting held, 
directors elected, minute book 
opened. 

If, before drafting the pa- 
pers, you wish to study care- 
fully the question of the best 
state for incorporation of 
your client’s particular busi- 
ness, the most suitable capital 
set-up or the soundest pur- 
pose-clauses for it, or the most 
practicable provisions for 
management and control, we 
will bring you precedents 
from the very best examples 
of corporation practice on 
which to formulate your 
plans, or, if you desire, will 
draft for your approval a 
certificate and by-laws based 
on such precedents. 

If you are uncertain as to 
the necessity of a client's 
qualifying as a foreign cor- 
poration in any state, we 
will, upon submission of the 
facts, bring you digests (with 
citations) of leading court 
decisions showing the attitude 
of each state involved on the 
kind of business transacted 
by your client. 

These services are available 


only under the —- s 
direct instructions and 
pervision. 


PROFESSION 


When a service for lawyers has 


lived and grown for forty-three 


years, and its use so steadily 


spread that today it is looked on 
by a large part of the profession 
as a necessity, you may know 
that that service is meeting an 
economic and professional need 
—and meeting it efficiently. Such 
is the service of The Corporation 
Trust Company to lawyers in the 
incorporation, qualification and 
statutory representation of busi- 


ness corporations. 


THE COREORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 10 1802 


120 BROADWAY, N NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTON DEL. 


Alban: $78 Seete Se. Bevel mg ty B es 
Atlanta, a . Heal yan eG —_ 
Baltimore, 10 ight it. 
(The Corporation Trust ited) 
Boston, Ateate Nat’! Bk. Bidg. 
Buffalo, Bie Ellicott Bidg. 


Sa. ' Pritsbargh Oliver 

Pit 
cago, 208-S. La Salle St. ortland Se 443 443 ta 
Cincinnati, Carew Tower 


See Union Dest bee i = 360, ae 
Republic Ban t. 415 Pi 
Wei ay Louis, 415 ne St. 


pais, Security e 
Fidelity. Pr. Tr. Bldg. 


yore St. 





